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ORDER
PER P.M. JAGTAP, VICE-PRESIDENT (KZ)

This appeal filed by the assessee is directed against the order of
Ld. CIT(Appeals) - Jalpaiguri dated 14.12.2018 passed ex-parte
whereby he confirmed the penalty of Rs. 1,50,000/- imposed by the
AO u/s 271B of the Income Tax Act, 1961.

2. At the outset, it is noted that there is a delay of 122 days on the
part of the assessee in filing this appeal before the Tribunal. In this
regard, an application seeking condonation of the said delay is filed by
the assessee and keeping in view the reasons given therein, we are
satisfied that there was a sufficient cause for the delay of 122 days on
the part of the assessee in filing this appeal before the Tribunal. Even
the learned DR has not raised any objection in this regard. We,
therefore, condone the said delay and proceed to dispose of the

appeal of the assessee on merit.
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3. The assessee in the present case is a company which is engaged
in the business of contracting. There was a failure on the part of the
assessee to furnish the return of income for the year under
consideration within the due date. It also failed to file its return of
income in response to the notice issued by the AO u/s 142(1) of the
Act. The AOQ, therefore, was left with no alternative but to complete
the assessment to the best of his judgement u/s 144 of the Act on the
basis of the material available on record. In the assessment so
completed vide an order dated 28.03.2015, he took the gross receipts
of the assessee from the business of contracting at Rs. 3,77,04,061/-
from the data in Form 26AS from the ITD system and estimated the
income of the assessee by applying a net profit rate of 8%. Since there
was also a failure on the part of the assessee company to get its
account audited for the year under consideration, penalty
proceedings 271B were also initiated by the AO and since there was
no explanation whatsoever offered by the assessee in response to the
show cause notice issued during the course of the said proceedings,
the AO proceeded to impose a penalty of Rs. 1,50,000/- u/s 271B of
the Act.

4. The penalty imposed by the AO was challenged by the assessee
in the appeal filed before the Ld. CIT(A) and since there was no
satisfactory compliance on the part of the assessee to the notices
issued by him fixing the said appeal for hearing from time to time, the
Ld. CIT(A) dismissed the appeal of the assessee and confirmed the
penalty imposed by the AO u/s 271B vide his appellate order dated
14.12.2018 passed ex-parte. Aggrieved by the order of the Ld. CIT(A),

the assessee has preferred this appeal before the Tribunal.
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5. We have heard the arguments of both the sides and also
perused the relevant material available on record. In support of the
preliminary issue raised by the assese in this appeal challenging the
impugned order passed by the Ld. CIT(A) ex-parte, the learned
counsel for the assessee has submitted that no notice of hearing was
ever served by the Ld. CIT(A) on the assessee and the appeal of the
assessee was dismissed by him vide his impugned order passed ex-
parte without giving proper and sufficient opportunity of being heard
to the assessee. Even the 1d. DR has not been able to dispute this
position which is clearly apparent from the perusal of the impugned
order of the Ld. CIT(A) where there is no mention of any notice of
hearing having been issued or served on the assessee. We, therefore,
find it fair and proper and in the interest of justice to set aside the
impugned order passed by the Ld. CIT(A) ex-parte dismissing the
appeal of the assessee and remit the matter back to him for disposing
of the appeal of the assessee on merit in accordance with law after
giving the assessee proper and sufficient opportunity of being heard.
As undertaken by the learned counsel for the assessee, the assessee shall
make due compliance before the Ld. CIT(A) and shall extend all the
possible cooperation in order to enable the Ld. CIT(A) to dispose of the
appeal expeditiously.

6. In the result, the appeal of the assessee is treated as
allowed for statistical purpose.

Order Pronounced in the Open Court on 15t July, 2020.

Sd/- Sd/-
(A.T. Varkey) (P.M. JAGTAP)
JUDICIAL MEMBER VICE PRESIDENT

Dated: 01/07/2020
Biswajit, Sr. PS
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